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DETAILED ACTION 

Continued Examination Under 37 CFR 1.114 

1 . A request for continued examination under 37 CFR 1.114, including the fee set 
forth in 37 CFR 1.17(e), was filed in this application after final rejection. Since this 
application is eligible for continued examination under 37 CFR 1.114, and the fee set 
forth in 37 CFR 1 .17(e) has been timely paid, the finality of the previous Office action 
has been withdrawn pursuant to 37 CFR 1.114. Applicant's submission filed on 7-25- 
2008 has been entered. 

Response to Amendment 

1 . Claims 2-3, 5-6, 9, 1 1-26 are rejected under 35 U.S.C. 103(a) as obvious over 
Beerse etal (6,294,186). 

Beerse et al disclose an antimicrobial composition that is effective again 
Rhinoviruses and E-coli bacteria (col. 2, lines 1-10). Moreover, said composition 
comprises 0.01 to 20% by weight of a benzoic acid analog such as salicylic acid (col. 6, 
lines 20-33); water as a carrier (col. 9, lines 28-31 ); alcohol such as dihydric alcohols, 
isopropanol, ethanol or dipropylene glycol (col. 9, lines 44-55 ); and a pH of 2-4 with 
sodium hydroxide pH adjusting agents (col. 19, lines 24-35). Note, see examples 4, 
12, 14-15, 16-18. 

Beerse et al is silent with respect to the log reduction of at least 3 for 30 seconds. 

It would have been obvious to one of ordinary skill in the art to expect the 
compositions of Beerse et al to exhibit efficacy against bacteria with a log 3 reduction 
for 30 seconds because Beerse et al teach compositions that maintain a log 2 reduction 
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against viruses for 30 minutes to an hour and the artisan of ordinary skill would expect 
the compositions of Beerse et al to exhibit a greater reduction in a shorter interval of 
time, in the absence of a showing to contrary. Moreover, the compositions of Beerse et 
al teach the same ingredients as claimed for the purpose of making an antimicrobial 
composition, wherein the artisan of ordinary skill would reasonably expect similar 
characteristics. 

Response to Arguments 

2. Applicant's arguments filed 7-25-2008 have been fully considered but they are 
not persuasive. 

3. Applicant argues that examples 16, 18 and 21 do not suggests the embodiments 
of Beerse et al that do not require metal acid complex and further some examples 
suggest antimicrobial agents. 

4. The examiner contends that non-preferred embodiments are indicative of 
obviousness and that the teachings of Beerse et al suggest compositions that do not 
requires metal-salt complex and further include solvents as claimed in their requisite 
proportions. 

5. "The use of patents as references is not limited to what the patentees describe 
as their own inventions or to the problems with which they are concerned. They are part 
of the literature of the art, relevant for all they contain." In re Heck, 699 F.2d 1331, 1332- 
33, 216 USPQ 1038, 1039 (Fed. Cir. 1983) (quoting In re Lemelson, 397 F.2d 
1006,1009, 158 USPQ 275, 277 (CCPA 1968)). 
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6. A reference may be relied upon for all that it would have reasonably suggested to 
one having ordinary skill the art, including nonpreferred embodiments. Merck & Co. v. 
Biocraft Laboratories, 874 F.2d 804, 10 USPQ2d 1843 (Fed. dr.), cert, denied, 493 
U.S. 975 (1989). See also > Upsher-Smith Labs. v. Pamlab, LLC, 412 F.3d 1319, 1323, 
75 USPQ2d 1213, 1215 (Fed. Cir. 2005) 

7. Applicant argues that Beerse et al teach that the addition of a metal-acid complex 
acts as an additional anti-microbial agent. 

8. The examiner contends that applicant's claims are bound by the transitional 
phrase of "comprising which permits the inclusion of additional components not 
specified in the claim. Moreover, as stated by applicant", Beerse et al do not require 
metal-salts in all of the embodiments and specifically suggest that the embodiments free 
of metal salts are effective in provide residual anti-viral efficacy (col. 47, lines 18-55) 
Therefore, Beerse et al do not require a metal-salt component as suggested by 
applicant, and further applicant's claims permit the use of additional ingredients not 
specified. Accordingly, the skilled artisan would therefore view embodiments without 
metal salts as permissible in light of the disclosure. 

9. Applicant argues that Beerse et al fail to suggest a surfactant having 0 to 0.2%; 
and 5 to 50% by weight of a hydric solvent. 

1 0. The examiner respectfully disagrees and directs applicant's attention to column 
27, lines 55-60, which teaches less than 10% by weight of surfactants are needed. With 
respect to the hydric solvent, Beerse et al teach that said solvent is present in an 
amount from 0-95% (col. 9, lines 44-55). 
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1 1 . Applicant argues that example 21 does not comprise a metal-salt but also does 
suggest high levels of surfactants. 

12. The examiner contends that a reference does not need to teach each of the 
components in an example to be indicative of obviousness. The general teaching of 
Beerse et al states that metal -salt complex is not require to perform as suggested (col. 
47, lines 18-55). Moreover, Beerse et al teach several embodiments that do not require 
surfactants (see examples 4, 12, 14-15, 16-18). Accordingly, the claims are not 
anticipated and therefore specific teachings of preferred embodiments are not strictly 
adhered to. 

1 3. The Declaration under 37 CFR 1 .1 32 filed 7-25-2008 is insufficient to overcome 
the rejection of claims2-3, 5-6, 9, 1 1-26 based upon Beerse et al as set forth in the last 
Office action because: Declarant states an opinion of Beerse et al that is not supported 
by factual evidence which compares the closest prior art of record against the claimed 
invention. 

The examiner contends that criticality cannot be established because applicant 
has not compared the closes prior art with the claimed invention. Moreover, said 
comparative examples are not commensurate in scope with the claimed invention or the 
prior art of record. Whether the unexpected results are the result of unexpectedly 
improved results or a property not taught by the prior art, the "objective evidence of 
nonobviousness must be commensurate in scope with the claims which the evidence is 
offered to support." In other words, the showing of unexpected results must be reviewed 
to see if the results occur over the entire claimed range. In re Clemens, 622 F.2d 1029, 
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1036, 206 USPQ 289, 296 (CCPA 1980). An affidavit or declaration under 37 CFR 
1 .132 must compare the claimed subject matter with the closest prior art to be effective 
to rebut a prima facie case of obviousness. In re Burckel, 592 F.2d 1 175, 201 USPQ 67 
(CCPA 1979). "A comparison of the claimed invention with the disclosure of each cited 
reference to determine the number of claim limitations in common with each reference, 
bearing in mind the relative importance of particular limitations, will usually yield the 
closest single prior art reference." In re Merchant, 575 F.2d 865, 868, 197 USPQ 785, 
787 (CCPA 1978). 

Applicant suggests that the rejection is made based on a cherry picking 
ingredients for support and specifically the statement excluding the metal salt complex. 

The examiner contends that the general teaching of Beerse et al states that 
metal -salt complex is not require to perform as suggested (col. 47, lines 18-55). 
Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Necholus Ogden, Jr. whose telephone number is 571- 
272-1322. The examiner can normally be reached on M-Thu. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Harold Pyon can be reached on 571-272-1498. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 
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Primary Examiner 
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